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Proclamation No. 1076/2018
A PROCLAMATION TO PROVIDE FOR THE

PUBLIC PRIVATE PARTNERSHIP

WHEREAS, the participation of the private
sector is recognized an essential strategy to realize
the country’s development objectives, including the
infrastructure system

WHEREAS, it is desirable to establish a
favorable legislative framework to promote and
facilitate the implementation of privately financed
infrastructure projects by enhancing transparency,

fairness and long-term sustainability;

WHEREAS, it has become necessary to

further develop the general principles of
transparency, economy and fairness in the award of
contracts by public entities through the
establishment of specific procedures for the award

of infrastructure projects;

NOW, THEREFORE, in accordance with
Article 55(1) of the Constitution of the Federal
Democratic Republic of Ethiopia, it is hereby
proclaimed as follows:
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1. Short Title
This Proclamation may be cited as “Public Private

Partnership Proclamation No. 1076/2018".

2. Definitions

In this Proclamation unless the context requires

otherwise:

1. "Board" means the board established

pursuant to this Proclamation.

]

"Contracting Authority" means a Public
Body or a Public Enterprise which intends
to enter into a Public Private Partnership

Agreement with a Private Party.

"Infrastructure

LO%]

Facility" ~means any

physical facility and systems that directly

or indirectly provide Public Service
Activity.
4. "Ministry" or "Minister" means the

Ministry or Minister of Finance and

Economic Cooperation, respectively.

“Person” means any natural or Jjuridical
person. _
6. "Private Party" means a party that enters

into a Public

Private Partnership

Agreement with a Contracting Authority.
"Project Agreement" means the Public

Private Partnership Agreement and other

agreements entered the

Contracting  Authority or another Public

into  between

Entity and the Private Party for the purpose
of the project.




™

IngRai

APOA ) 26T O e BE P TE by BT G

Federal Negarit Gazette No.28. 22" Febutary, 2018 ... PAge 10237

T PTCERT  haze”  CInt (IhgFeA
LLLAP  LINENLP  LFEAANR W

ow il MWGS s ond-T aTeR e 00T
e aDALITS GATIOGY LY NG PN
RICYTE  APEY RS RITRANHET
ANCT CTCERT AP UL NCS
Po9 eNLRY® Cn Oorrt Chame- HOE
T0-1

=]
e

Spaoyep et avprlf T TINCE 00
(1ao-A. fld..g.a A avy ot (18T oS
L L B m9‘ 9&.?.&:\ av’ ) pril- aPNe Y n.‘t-

Yari

Seaoye it PATTE LCET INT o
Nood Ndofd-th @32 AANETTE 226
ewys AT T A4 Fa- (hTEAE boRL-AE
L0 P

CCE 1oL

LEANAR A errRRer
\

NI 7l 1Y G e R

/?n"u'

fazg,("} ﬁéﬁ'ﬁ"'

pav ) 1l CATTT

8. "Project Company" means the legal entity
incorporated under the laws of the Federal
Democratic Republic of Ethiopia by the
successful bidder whose sole purpose shall
be to execute and implement the Public
Private Partnership Agreement and other

Project Agreements, if any.

9. "Public Body" means any organ of the
Federal Government, which is wholly

financed by the Federal Government

budget.

10. "Public Enterprise" means an enterprise

fully owned by the Federal Government
and defined under the relevant laws of the

Federal Democratic Republic .of-r-Elh_t_s:-;p_t-a.._

11, "Public Entity" means a Public Body or a

Public Enterprise.

2. "Public Private Par nership”

means a long-t
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pan AICHT" oLP 12. "Public Private Partnership” or "PPP"
PPy ‘means a long-term agreement between a
ontracting nd a Private
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6.

- Republic of Ethiopia and includes
Addis Ababa and Dire D

(3) a combination of such compensation

and such charges or fees.

¢) is generally liable for risks arising from
the performance of the activity or use of
the state property in accordance with

the terms of the Project Agreements.

"Public Private Partnership Agreement"
means a contract concluded between the
Contracting Authority and a Private Party
setting forth the terms and conditions of

the Public Private Partnership.

. "Public Service Activity" mcans any activity

the government has decided to perform for
the reason that it has deemed it to be
necessary in the general interest of the public
and considered that private initiative was

inadequate for carrying it out.

"Public Private Partnership Directorate
General” or "PPP Directorate General"
means the unit 'established within the

Ministry pursuant to this Proclamation;

States”
referred 10 in Article 47(1) of the
Constitution of the Federal Democratic
the

“Regional means any region

=ty
-

solicited Proposal” means any proposal
a Public Private Partnership *!
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4. ..'n:n pe n.!.' Application

1/ This Proclamation shall apply to Public

Private Partnership projects of Public

Bodies and Public Enterprises;

2/ The following activities are expressly
excluded from this Proclamation:

a) oil, mines, minerals, rights of air

space: and
b) Privatization or divestiture of public

infrastructure or public enterprises.

5. Forms of Public_Private Partnerships

1/ Public private partnerships may involve
any of the following activities or any
combination thereof:

a) The design, construction, financing,
maintenance or operation of new
Infrastructure Facilities.

b) The rehabilitation, modernization,
financing, expansion, maintenance or
operation of existing Infrastructure
Facilities; and/or

c) The administration, management,
operation or maintenance pertaining
to new or existing Infrastructure
Facilities.

2/ The Contracting Authority shall select
the form of contract which reflects the
desired allocation of risks and

responsibilities for each agreement.

6. Contracting Authority
1/ The Contracting Authority for a Public
Private Partnership shall be the Public
Entity legally mandated to be
responsible for the infrastructure :
to be delivered by way of the Public
Private Partnership.
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2. In the event that a Public Private
Partnership project involves

infrastructures and/or services ‘which

Public entities select the ‘appropri:
Contracting Authority for this speclf"e; f 3

project.

Private Partnerslug
Rights to use or operate pub!w}’

. Infrastructure pac“mes

Public Serv:o_e.-Acm_f-i}!.@
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h) Two members from the private sector
appointed by the Minister.
2/ The Minister of Finance and Economic

Cooperation shall chair the Board.

3/ The PPP Directorate General shall act as

secretariat to the Board.

9. Responsibilities of the Board

I/ The Board shall have the following
responsibilities:

a) approve the PPP project structure
(including any feasibility study related
thereto) prior to the commencement of

the tendering process;

b) approve significant changes to the risk
allocation or expected cash flow from
that envisioned under the initial
structure pursuant to changes during
the tendering process or prior to
signing;

c) approve any significant amendment to

a Project Agreement;

d) identify the appropriate Contracting
Authority when required for specific

projects; .

e) recommend specific tax or other
incentives for a particular project to

the relevant authority;

f) approve the tender or negotiation

results carried out to select the private

sector which can participate in the

Public Private Partnership;

g) Recommend government support

requested in  accordance  with

Article 47.
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2/ The Board shall haye the power to prohibit
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a Contracting Authority from issuing any
solicitation document and/or formalizing
any agreement for any Public Private
Partnership  project which does not
demonstrate Value for Money oOrF meet

minimum standards set forth by the PPP
Directorate General.

3/ The Board shall have the power to
instruct a Public Body or a Public
Enterprise to carry out a project as a
Public Private Pannershlp project Such X '
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Duties and Responsibilities of the

Directorate General

The PPP Directorate General shall have the

following responsibilities:

1/

b

4/

7

T

promote the participation of the private

sector in the firancing, construction,

maintenance and operation of Public

Service Activities:

/ provide technical assistance and support

to the Board, the Ministry and the
contracting authorities on all matters

relating to Public Private Partnerships:

/ make recommendations regarding the

Public Private Partnership legal,

regulatory, institutional and policy

framework;
and guidance,

develop implement

mandatory or otherwise, related to
procurement

bid

project preparation,

procedures,  preparation  of
documents and Project Agreements or
other topics as may be necessary to
support the implementation of Public

Private Partnerships in accordance with

this Proclamation;

' conceptualize, identify and categorize

projects for purposes of  this

Proclamation;

/ review and issue opinions regarding the

viability of proposed projects and make
recommendations to the Board, the

Ministry and contracting authorities;

disseminate information  regarding

projects contemplated as potential

Public Private Partnerships;

select private sector candidates that may
participate in public private partnerships
in accordance with the procedures
provided in this Proclamation and submit
its recommendations to the Board;
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9/ monitor and evaluate the progress of
implementation  of  Public Private
Partnerships;

10/ at certain intervals, determined by the

Board provide information to the public
on the implementation of public private
partnership projects.

11/ coordinate activities relating to Public
Private Partnerships.

12/ Carry cut activities delegated to it hy
the Board;

Proclamation,
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project management team (o Oversee
the transaction process;
d) Sign public private partnership
agreements referred (0 it by the PPP

Directorate General;

¢) Provide information, as reasonably
requested. by the Ministry, the Board

and the PPP Directorate General;

f) Unless otherwise stipulated jn the
Project Agreements, supervise the
Private Party and ensure its strict
compliance with the terms of the
Project Agreements.

14. Project Management Team within the

Contracting Authority

I/ A Contracting Authority that intends to
enter into a Public Private Partnership
shall establish a project management
team dedicated to a particular project
which shall consist of such financial,
technical and legal personnel as that
Contracting Authority shall consider
necessary for the performance of its
functions. The project management
team shall include a member of the PPP
Directorate General.

2/ The project management team shail, on
behalf of the Contracting Authority:

a) prepare and appraise the Public
Private Partnership project to

ensure its, legal, regulatory, social,
financial,

economic and

commercial viability;

b) prepare the .project in accordance

with  guidelines

and standard

documents issued by the PPP

Directorate General;

(_:} Establish a technically qualified

L1
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hPP oo/t 17718267 héad s o'l ‘ comply with the provisions of this
i

LLITONE Proclamation:

d) monitor the implementation of the

o) DEPPL AANANT G e CaTTh

public Private Partnership Agreement

ﬂﬁ‘“?“';:l" ”"hh(\ 'l"?']ﬂ<q’: UDU"I"}
‘ entered into with the Contracting

AR R .
| Authority:

e) liaise with all key stakeholders

wy OTEEDE h4ARGS wd T AN e

during the project cycle;

ahat 20 T PROEINE

L) it PPe OAONNT oie (-1 m- :| f) oversee the management of a project
eyeeht age9eyt avorlel eTEP Nl || in accordance with the Project
Koo LI TFANE | Agreements entered into by the

' Contracting Authority;

a) TPPEe OA 200 (X XA [UE9) ereenT |. g) submit to the PPP Directorate
noegey s hE.RAT° Aheean g POPIA | General, annual or such other period
FRA L A b Ch it N9m L P avw il reports requested by the PPP
npooo-l:  mLI° aaa L oa? Directorate General on the Project
nrm')"}/n-'j- AG A1 AICHT Agreements entered into by the
8 2o Gt Brie 672G SECART Gonjrectnz QLR EY

h) maintain a record of all

n) +PPe aANAA s eav ) 1 RS T
hICTT TEENFT? nhoo AN |
ooy g xoplary NPT Ao

documentation and agreements
entered into by the C ontracting
Authority relating 10 the Public

T T LA\ PR A l : R
Private Partnership project;

) pooyot WG e hOCTT NPT i) ensure that the transfer of assets at the
31 anlAnGd PULanat: Ly IBPND expiry or early termination of a Public
gen Lt Lk agegey it (G ek Private Partnership Agreement is

o P9 hard anGPee LIk AN LT consistent with the terms and

(1972 LT o Qg ao Lol
14 aP Al 4oLy LIMMAL

conditions of such agreement, where
this agreement involves a transfer of

assets; and

-

m 0NrPee aaaAME N%Lwniar aow /ot j) carry out such other functions as
AAST FET £hs -G may be assigned to it by the
Contracting Authority.

£ pFCERT: AIEAZC £ (LY WYEE T0D 3/ In performing its functions under sub-
wiex  (8) A% RO TN article (2) of this Article, a project

(177,05 o 30T wPre management team shall:
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a) Implement the recommendations

DA ke f7a hJCHE |
(VA8 B CA% R & XAT ey ePCN oy | and guidelines issued by the PPP

YANTG aoamd, 0 24 014 AL, CarAAE Directorate General;

A) PapI T WG PIANDICT PNVA L AL " b) Submit such information as shall

Enen @GP CULLNES AT N belrequitelibygths B Dhreciorele

P CRT ) aEP T LANAT ‘

General or other Directorates of the

Ministry.
| : i
NGEA héT CHAPTER FOUR
a0y o RG PUA hJCHT TEENT PUBLIC PRIVATE PARTNERSHIP PROJECT

AATTHIE T WG Prl0RP 121 | DEVELOPMENT AND APPROVAL PROCESS

|
I&. TCENFTT OAPALT |

B/ Pav il WG PN hOCTT 'i‘(‘.':f’:h'l’-"'l"'”

‘ Private Partnership projects shall be

15. Project identification

I/The identification of potential Public

[ P70 PARYE) R L0/ | 6l i QAN 2
(a3 ol RS 0 I° (N5 ool WG carried out by the Contracting
: S Authority, a Public Entity or the PPP
(198 AICTE S Len1eT Brlh ANLL ALY 84 R
o Directorate General.
.P.v"l'ql‘:\“ ‘

e : = ol ™ actine / ority which intends
8 TEENETY a0y 2 (190 hICHT | 2/ A Contracting Authority which intends

KON ACTG @ CULAAT TPPL ‘ to implement a project through a P'ublic
e i Private Partnership shall be responsible
AADAMT  (AAST  A3PZTE e \ ;: B =0 g

- . for conceptualizing and administering
AFEAmd UE TCERLET havibln \ LN

5 the contract of the project.
hinA- Carny AQSRC PTI0A09° A4l

Aol

F/ PP e AAOAMT TEERTTS PaDP LA T
paopP G kgge rhla 71000 Né-
neg ehG o0 Pt erROvE T

| o]

3/ In conceptualizing, identifying and
prioritizing  potential  projects, @
Contracting Authority shall consider

. the strategic eration: ot
@ L.I° WA PaRaal: +10C (PP stiateriorend soperatignaliben et

aanaM? h7ihsw’ end a2
A A2CTT Lo Aav o THIA]

of entering into a Public Private
Partnership  compared to  the

o development of the facilit th
Ay S Jran Yy P2 el M

[ A R A P0de hoodC P
W9 o0 F 710001 AA(E

7Z. 00C% 0aTL0T PP Loie 8.3
QPP L AN T TERICEDS (107757 221 A (1A

provision of the service by the

Contracting Authority itself.

-

16. Prelminiary Approval of the Board

Where a Contracting Authority considers it
appropriate 1o potentially implement a project

MG RONLYT 2l AL A Lard N9 P LT through a Public Private Partnership. it shall
b TATTEE DY N TR T e i Minitry [
! approval  before undertaking an  in-depth

g .o ' M T4 ofr 1) 0 G I | ) 1
v,,t;"g'a.l’."l’ﬁ.' AL el G POk alp sl WA analysis of the project under a Public Private
Partnership scheme,

h
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17. Fcasi_l'o-ilih' Study

I/ Upon approval by the Ministry, the
Contracting Authority shall undertake a
feasibility study of the project for the

purpose of:

a) determining the viability of the
project; and
b) ensuring that a Public Private

Partnership approach is the most

economically advantageous 1o the
Contracting Authority.

2/ In undertaking a feasibility study under

Article, a

Sub-Article (1) of this

Contracting Authority shall consider:

a) the technical requirement of the

project;

b) the legal requirement to be met by
the parties to the project:
¢) the social, economic and environmental

impact of the project;

d) the Value for Money of the project

compared to other procurement
method;

¢/ the affordability of the project by
the Contracting Authority and/or
end-users;

f/ the sustainability of the project for

both parties;

g/ the institutional capacity of the
Contracting Authority to prepare,
tender, implement and monitor the
project. '

3/ Taking into account the analysis carried
out pursuant to sub-article (2) of this

Article, the feasibility study shall

describe the proposed structure for the
project including:
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V) (A L1 P Pt T'_i-:l‘.':f‘:h'l-' !“;?__ljﬁ_ P2 a) project capital and operating costs
LA WD AG Pl TINE o E under various scenarios;

A) EPPE QANANT AT PN aau-l-l: } b) proposed responsibilities and risks
NP CCAFm- C"LSCHFmy DAl assumed by each the Contracting
CYPNAPT ) LA ST E Authority and the Private Party;

D) AdgAL UG (0T L Pany) e’y ¢) proposed government participation
c] S T B S A [ and support, if any.

IT, 10CEe DATIR LT 18. Approval of the Board

5/ A PPE OAOANTT (MY AP Wilta T4

ann el CUIE ) CRPeA Tl TG ANC Y-
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& N8 hG hICTT

QCamye) gl (& I
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|/ The Contracting Authority. shall submit

the feasibility study prepared under

Article 17 to the Board and the Ministry.
[

2/ The Board shall review the feasibility

study with the support of the PPP

Directorate General. The Board shall in

its review take into account the

assessment of the departments of the
for debt

Ministry responsible

management and guarantees and take a

decision that complies with this
assessmient.
3/ The Board may require additional

studies be carried out either by the PPP

Directorate General or the Contracting

; Authori i Tseino
AICTl BELNTET BneA oLy uthority  prior  to issuing  a

{eterminatio ; o
MPPE OAAATTT  NEENLE  AThI s oy oS (o Wit co te iprorect
P Yo N 1s authorized to proceed to tender.

0, VEWE CooF ol LG @9 PO
L7 ehé.Nare Py 00 8- a0 20
2L AYLaoali-ba- KA LAaNA::

&l YEEhI: (el WA\ W T CAPeIY I
a0 g.C POLPTA RS ATHIAN
Aaeena)y PO POLeNTy ooy
LN NCH ML Gl 12T W50

NGOG P L AN

4 : : 3
4/ If specific incentives or government

support is required, the Board shall
with its suggestion submit the matter to
the appropriate authority.
5/ If the Board is satisfied that the project
meets the desired expectations of
viability and Value for Money, the
Board may authorize to proceed to

tender the project.
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CHAPTER FIVE

SELECTION OF PRIVATE PARTY

19. Procurement Through Open Bidding

Process

I/ Except as otherwise provided for under
this Proclamation, all projects shall be

bidding

procured through an open

process with prequalification.

2/ In procuring and awarding a Public
Private Partnership Agreement to a
Private Party, the Directorate General
shall be guided by the principles of
transparency, free and fair competition

and equal opportunity.

20. Prequalification
1/ Upon approval of the Board pursuant to
Article (18) the Directorate General
shall engage in prequalification
proceedings with a view to identifying
bidders that are suitably qualified to

successfully implement the project.

2/ The Directorate General shall issue a

notice of request for qualifications:

a) in a widely circulated publication
bidders - to

prequalification

inviting  potential
participate in a
proceeding ;

b) in addition to publication in a
newspaper the content of which is to
be determined in a directive, may
send the request for qualifications to
potential bidders identified by the
Directorate General.

3/ The concents of such request shall be

detetrmined by directive.
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21.

Prequalification criteria

1/ In order to qualify for the pre-seiection

3/

/In

proceedings, interested bidders must
meet objectively justifiable criteria that

the Directorate- General considers

appropriate in the particular
proceedings of the project, as stated in
the request for qualifications.

the

minimum

PPP

determining

prequalification  criteria, the

Directorate Generel shall enuser that

prequalified bidders demonstrate:

a) Sufficient financial capaeity 10O

undertake the project,through
evidence of net worth or other
appropatiate measure ; and

b) Sufficient: technieal capacity to
undertake the project, through
evidence  previous appropriate
experience.

'The details of the mimimuns
prequalification criteria  shall be

further prescribed: by the:- relevant

directive.

22. Participation of consortia

1/ The Directorate General, when first

inviting the participation of bidders:in
the prequalification proceedings, shall
allow them to form bidding consortia.
The in the

information required

request for  qualifications  from \
members of bidding consortia shall
relate to the consortium as a whole as
well as to its individual participants.
Unless stated in the request for
qualifications, each member of &

consortium may participate, either

page 10252
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directly or indirectly, in only one
consortium at the same time. A
violation of this rule shall cause the
disqualification of the consortium and
of the individual members.

3/ When considering the qualifications of
bidding consortia, the PPP Directorate
General shall consider the capabilities
of each of the consortium members and

the  combined

the

whether
of
members are adequate to meet the
needs of all phases of the project.
23. Decision on prequalification
1/ The PPP Directorate General shall: 14

a85€ss

qualifications consortium

a) make a decision with respect to tt
qualifications d
submitted
prequalification.

b) shall ﬁppl:;g _
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prcq?_li_ﬂ_caliun'?i-lcria on the basis of
the criteria applied to assess their
qualifications and draw up the list of
bidders that will be invited to submit

completion of the

proposals upon
prequalification proceedings.

4/ In drawing up the list, the Directorate
General shall apply only the manner of
rating that is set forth in the request for

qualifications.

Request for Proposals

I/ The PPP Directorate General shall
prepare a request for proposals for the
purpose of inviting bidders to submit

proposals.

2/ The details of the request for proposals
shall include at least the following

information:

a) General information related to the

project necessary for the

preparation and submission of a

proposal;
b) specifications of the project
including the technical and

financial conditions that should be
met by a bidder;

c) specifications of the final product,

level of services, performance
indicators and  such  other
requirements as the Directorate

General and relevant regulatory

bodies shall consider necessary
including the safety, security and
environment preservation require

ments to be met by a bidder;
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d) the contractual terms of the Project
Agreements proposed by the PPP
Directorate General;

e) the criteria and method to be used ir}

evaluating a proposal; : i

) the value of the bid security required

to be submitted by a bidder: and

g) the manner and the deadline for

submitting proposals.
3/ The directive may prescribe additional
requirements. of the request for -

proposals.

25. Bid securities
1/ The request for proposals shall set forth

the.

the requirements with respect to
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3/ r-l-m_\-' invitc_prea;]uzlliﬂr:d bidders 1o
provide comments On the request for
proposals including on the terms of the
Project Agreements.

4/ shall respond to request for clarification

from prequalified bidders.

Lh

! may, whether on its own initiative or as
a result of a comment or request for
clarification of a bidder, review and, as
appropriate, revise any element of the
request for proposals, including the

Project Agreements.

6/ shall communicate in writing any

revision made subject to sub-article

(5)of this to the bidders at a reasonable

time prior to the deadline for

submission of proposals,

27. Submission of proposals

A bidder who intends to bid for a project
shall complete and submit a technical
proposal and a financial proposal and
enclose each proposal in a separate sealed
envelope as may be specified in the request

for proposals.

28. Evaluation of proposals

1/ Unless provided otherwise in the request
for proposals, the PPP Directorate General
shall not open the financial proposal unless
it has opened and deemed the technical

proposal to be responsive.

2/ The PPP Directorate General shall
compare and evaluate each proposal in
accordance with the evaluation criteria,

the relative weight accorded to each
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criterion if applicable and the
evaluation process set forth in the
request for proposals.
3/ For the purpose of Sub-Article (2) of
this Article, the PPP Directorate
General may establish thresholds with
respect to quality, technical, financial
"and commercial aspects. Proposals that
fail to achieve the thresholds shall be
regarded as non-responsive and be

rejected from the selection procedure.

4/ The PPP Directorate General may
provide a preference margin to be
granted to proposals reflecting local
participation in the manner as described
by directive.

29. Evaluation report

1/ The PPP Directorate General sh

evaluating the ;;roposaIs.; and
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b CCeC 31. Negotiations
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meetings and receiving comments from the
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bidders on the request for proposals shall
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negotiations of the Project Agreements.
LN
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ANL.ATL - 1A NaP LIL (1= and only where deemed appropriate by
the Directorate General. the Directorate
General may:
V) hatisd 4.ar VAL S A CCec a) enter into negotiations with the
AP T NG successful bidder; and
A) eel-bapmary POLENA o) & Al (U b) request the second ranked bidder to
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AnhnG P Ldn N L P | A anme<p negotiations with the successful

LTAN: bidder.
I/ amlh FOUA | & (A% R 2 A A0 Hel & )-ar 3/ Where the negotiations carried out with
AT e 206 PorLeh far LCCC L£A-1ah the successful bidder are unsuccessful,
P 1 o Ut A T Wbl the PPP Directorate General shall enter
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into negotiations with subsequently
ranked bidders in order of their ranking,
provided that such bidder submitted a
bid that was deemed responsive during

the evaluation process
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34,
Contract
1/ Prior to the expiry of the period of the
bid validity and upon receipt -of the
Board approval in accordance with
Article (32) the PPP Directorate General
shall notify the successful bidder that its
proposal has been accepted. The
notification of the award shall specify
the time within which the Project
Agreements  must be signed. The
Il also be
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CHAPTERSIX

TWO-STAGE BIDDING

35. Conditions of use of Two-Stage Bidding

-

1/ Notwithstanding the provisions contained

in Chapter Five of this Proclamation, il it
is not feasible to formulate a request for
proposals with adequate  project
specifications, performance indicators or
contractual terms in a manner sufficiently
detailed to enable the submission of final
proposals, the PPP Directorate General

may engage in a two-stage bidding.

/ The PPP Directorate General shall run a
prequalification procedure in accordance
with Articles (20) to (3.‘:} to invite only
prequalified bidders to participate in the

two-stage bidding procedure.

36. Procedure for Two-Stage Bidding

1/ The initial request for proposals shall call
upon the bidders to submit, in the first
stage of the procedure, initial proposals
relating to  project  specifications,

performance indicators, financing
requirements or other characteristics of
the project as well as to the main
contractual terms of the Project

Agreement.

2/ The PPP Directorate General may

convene meeting and hold discussion .
with any of the bidders to clarify
questions concerning the initial request
for proposals or the initial proposals
and accompanying documents of the
bidders.

3/ Following examination of the proposal.s
received, the PPP Directorate General shall
draw up a request for proposal which is

more appropriate to its requirements. For




WK IREERE LR V6T D e BE L 16 by BT 9o Federal Negarit Gazette No, 28. 22" Feburary. 2018 Pags

this purpose it may revise the initial request

CanmbS e e ua Ae Clam ANl t,.}-[._.':(;:h_i__’

NCHCT PREJ0Y® amply 0T PRGN D D for proposals by deleting. adding  or
WLPT CFCRNET AT Aeetr Wiy odilyiig alypuspeetof the initial project
CYEERT AR Para AT g specifications.  performance indicators.,
TYE D90 a8 eee 0N NG WG e financing requirements or othet
el Aavgolp PR ININ. @ NACHA S characteristics of the project. including the

main contractual terms of the Project
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evaluating and comparing proposals and for

ascertaining the successful bidder, as well

as by addina characteristics or criteria.

Y Ml 001 RLE AL Qaseaay 4/ In the second stage of the proceedings,
g DR o B P CrCERT o ncucs the Directorate General shall invite
PhENT° o) L9 Carn e bidders to submit final proposals with
WAPZ  (R9) Anh  (6i0) (1290 respect to a single set of project
AN PavLAN A WIS el specifications, performance indicators
an (N0 A or contractual terms in accordance with

Articles (24) to (34).

CIPARIR 8 LLNA-borl Rblet\ P1avlnar'y 5/ The Directorate General shall prepare an

Fendel WMok A ORI (BT evaluation report and obtain the approval
(9€) AG (98) avOl1 CYEENT arA of the Board prior to award and execution
havd. oo ()4 1 Lgumy L) of the Project Agreements in accordance
N2 e 8. 4.0 ¢ oy e WA with Articles (29). (32) and (34).

0.5 107 CHAPTER SEVEN

NarL:8:C AL, P-haP0lrt arL g1 COMPETITIVE DIALOGUE
U7, (ar-£:£:C AL Pd-oo0 s ar 8,80 PN N 37. Conditions of use of Competitive

et Dialogue

B/ Povn B LLNTET  Erin AL ARG I/ The PPP Directorate General may
o0 0T AT TEENET W3 208 : engage in competitive dialogue, upon
DL (AT BLE andd: L YL approval by the Board, for particularly
AIUG AN RDCET DO complex projects where the PPP

Directorate General considers that thé
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use of single stage or two-stage bidding
procedure is not appropriate for the

award of the Public Private Partnership

Agreement.
i{)’ I‘(I""[h -",,I*',d.h-f-d.'-l‘ ?:.?.d-ﬂ\ !Irll'.l'.‘.i'.‘f.' '1,{)1 2/ ThC Ppp I)ircclm'alc Gieneral shall run a
(O V770 VA R TR0 % 2 LU\ K A B o A "8 prequalification procedure in accordince

(I Po (ﬁ) Y (Z"") an (Vo P o with: Anicles (20) 1 (23) 1o dvite ol
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prequalified bidders to participate in the

competitive dialogue procedure.

38. Procedure for Competitive Dialogue

1/ The PPP Directorate General shall
establish a contract notice setting out its
needs and requirements, which it shall

define in that notice and/or in a
descriptive document.

2/ The PPP Directorate General shall
invite prequalified bidders to participate
in a dialogue the aim of which shall be
to identify and define the means best
suited to satisfying its needs. The

Directorate General may discuss all

aspects of the Project Agreements with

the prequalified bidders during this
dialogue.

3/ During the dialogue, the PPP Directorate

General shall ensure equality of
treatment among all bidders. In
particular, it shall  not provide

information in a discriminatory manner

which may give some bidders an
advantage over others.

4/ The PPP Directorate General shall not
reveal to other bidders solutions proposed
or other confidential  information

communicated by a bidder participating

in the dialogue without his agreement.

5/ The PPP Directorate General may provide

for the procedure to take place in
successive stages in order to reduce the
number of solutions to be discussed during
the dialogue stage by applying the award
criteria in the contract notice or deseriptive
document.  The contract  notice o
descriptive document shall indicate that

recourse may be had to this option.
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identify the solution or solutions, if

necessary after comparing them, which

are capable of meeting its needs.

7/ Having declared that the dialogue is

concluded and having so informed the

bidders, the PPPDirectorate General

shall ask them to submit their final

proposals on the basis of the solution or

solutions presented and specified during
the dialogue. These proposals shall
contain all the elements required and

necessary for the performance of the

project.

8/ The proposals may be clarified, specified
and fine-tuned at the request of the PPP
Directorate General, However, such

clarification, specification, fine-tuning or

additional information may not involve

changes to the basic features of the

proposal or the call for proposals,
variations in which are likely to distort
competition or have a discriminatory
effect.

9/ The PPP Directorate General shall

assess the proposals received on the
basis of the award criteria laid down in

the contract notice or descriptive

document and shall choose the most

economically advantageous proposal.

10/ At the request of the PPP Directorate
General. the bidder identified as having
submitted the most economically

advantageous proposal may be asked to

proposal  or

clarily aspects of the

confirm commitments contained in the
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proposal provided this does not havethe:
effect of modifying substantial aspects
of the proposal or the call for propesals
and does not risk distorting competition
or cause discrimination.

11/ The PPP Directorate General may
specify prices or payments to bidders

in the dialogue.

12/ The PPP Directorate General shall
prepare an evaluation report and
obtain the approval of the Board prior
to award and execution of the Project
Agreements in  accordance with

Articles (29). (32) and (34).

CHAPTER EIGHT
DIRECT NEGOTIATION

39. Conditions for use of Direct Negotiations )

9/ The PPP Directorate General may
engage in direct negotiation in respect
of a Pubtl‘w Private %ﬂne:shlp-
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¢) Where ~ the project involves

infrastructure  projects related 1o

national defense or national security:

d) Where there is only one source

capable of providing the required
service. such as when the pﬂ}\'l.‘siﬂl'l
of the service requires the use of
intellectual property, trade secrets or
other exclusive rights or assets owned
or possessed by a certain Person or
Persons:

e) When an invitation o the

prequalification proceeding or a request

for proposals has been issued but no
applications  for qualification or
proposals were submitted or all
proposals failed to meet the evaluation
criteria set forth in the request for
proposals and if, in the judgment of the

PPP Directorate General, issuing a new

invitation to the prequalification
proceedings and a new request for
proposals would be unlikely to result in
a project award within the required
time frame;

f) Where a Public Private Partnership
project, of limited value, length or
otherwise as specified by directive, is
ancillary andthe necessary complement
to a miming. industrial or other type of
investment and must be carried out by
the private sponsor of ;uch mining,

industrial or other type of investment.

2/ Except for Project Agreements negotiated
pursuant to sub article (1) of this Article, the
PPP Directorate General must publish a

notice of its intention to commence

negotiations  in  respect  of  Project

Agreements.
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40. Procedures for Direct Negotiation
I/ The PPP Directorate General

may
engage in negotiations with as many
‘Persons as the PPP Directorate General
Judges capable of carrying out the
project as circumstances permit. The
PPP Directorate General may run a
prequalification procedure if it deems it

appropriate.

2/The PPP Directorate General shall
prepare a description of its needs and
requirements, a draft of the Project
Agreements and establish evaluation
criteria against which proposals shall be
evaluated and ranked. This document
shall be communicated to the bidder(s).
3/ The Directorate General shall be free to
negotiate to all aspects of the project
including price and payment terms.
4/ During the negotiations, the PPP
Directorate General shall ensure the
eq'ual treatment. osf :'.-i!'l" '-Bidﬂm, In
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UNSOLICITED PROPOSALS

41. Admissibility of Unsolicited Propos:
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[he PPP Directorale General in consultation

with the Contracting Authority may review
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a PPP project.
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42/ Unsolicited Proposal
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b TS ey / Following receipt and preliminary
B/ Ponh 4 CLNTLN Bhin (140 Y L 1/ Following receip

examination of an Unsolicited
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. s Proposal. the PPP Directorate General
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. ' = | shall make use reasonable etforts to
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. . inform the proponent whether or not
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the project is considered to be

potentially in the public interest.

€ YEEnE e L) LVLTA e 2/ If the project is considered to be
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potentially in the public interest, the PPP
Directorate  General shall invite the
proponent to submit as much information
on the proposed project as is feasible to
allow the Directorate General to make a
proper evaluation of the proponent's
qualifications and the technical and
cconomic feasibility of the project and to
determine whether the project is likely to
be successfully implemented in the
manner proposed in terms acceptable to
the Directorate General,

3/ In considering an Unsolicited Proposal, the
PPP Directorate General shall respect the
intellectual property, trade secrets or other
exclusive rights contained in, arising from

or reterred 10 in the proposal.
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43. Procedure for Unsolicited Proposal

1/ Following receipt of the documents provided
in Article 42(2) the PPP Directorate General
shall formally decide whether to accept or
reject the potential project derived from the
Unsolicited Proposal.

2/ 1f the Unsolicited Proposal is accepted
by the PPP Directorate General, the
Contracting Authority shall proceed to
prepare a feasibility study and subr‘nit it

to the Board prior to moving to tender.

3/ An Unsolicited Proposal shall be

awarded through a competitive

selection procedure in accordance with
Chapters 5 to 7 and may be awarded
through direct ﬁegotiation_s only if it
meets the raq_u:;_‘{cmems set forth in
Article 39.

4/ The proponent shall be invited to
participate in any competitive selection
procedure initiated in response o its

unsolicited  proposal.  The  PPP

Directorate General may decide to award

the proponent a bonus on its tcchmcai

and/or  financial scu;:re durin ;
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CONTENT AND IMPLEMENTA IMON OF THE

pUBLIC PRIVATEF ARTNERSHIP AGREEMENT

44, Establishment of a Project Company

|/ The PPP Directorate General shall
require that the successful bidder
establish a Project Company

incorporated under the laws of the

Federal Democratic  Republic  of
Ethiopia whose sole purpose shall be to
the

implement

execute and Public

Private Partnership Agreement and
other Project Agreements, if any.
Public  Private

2/ The Partnership

Agreement may:

a) establish requirements around the

share capital of the Project
Company;

b) require approval of changes to by-

laws and shareholders' agreement

and other related agreements of the

Project Company; and

c) impose restrictions around the
transfer of ownership interests, such
as shares, in the Project Company,‘
including in accordance with sub-

article (3) of this Article.

3/ A Project Company may include a
Public Entity as a minority shareholder

in the Project Company or its holding.

4/ Except as otherwise provided in the

Project  Agreement, any ownership
interests in the Project Company, such as
shares, the transfer of which would result
in a change of control of the Project

Company shall not be permitted withou!
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the consent of the Contracting Authority.
The Project Agreement shall set forth the
conditions under which consent of the
Contracting Authority shall be given.

45. Duration of Public Private Partnership

The duration of the Public Private
Partnership shall be set forth in the Project
Agreements.

46. Price
1/The Private Party shall receive financial

compensation by way of:

a) compensation by or on behalf of the

Cotracting Auathority subject to

paragraph (b) of this Article;

b) tariffs or fees collected by the Private
Party from users or consumers of a

service provided to them; and/or

¢) acombination of such compensation

and such charges or fees.

2/ The Private Party shall have the right to
charge, receive or collect tariffs or fees
for the use of the facility or its services
in accordance with the terms and

conditions set forth in the Project

Agreements, which shall additionally

provide the methods and formulae for

the establishment and adjustment of

those tariffs or fees.

3/ The cost of delivering a facility or
service shall be affordable and provide
Value for Money to the Contracting
Authority and end users while enabling
the Private Party to maintain its
financial integrity, attract capital,

operate efficiently and compensate a

Private Party for any assumed risk.
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47. (}(1\_'£-rnls:el1t Support

1/ When duly justified and required on the

basis of Value for Money and with the prior

approval of the Board. or the appropriate

authority if required, the Directorate

General and/or the Ministry may provide

economic support and guarantees 1o ensure

sustainability, implementation and/or
financial viability of the project.

2/ This economic support must be initially
identified in the request for proposals
documentation and must have been
recommended by the Board in
accordance with Article (9) and (18) of
this Proclamation.

3/ The economic support may take any

reasonable form, including (but not

limited to):

a) Direct payments to the Private
Party as a substitute for, or in
addition to, tariffs or fees for the
use of the facility or its services.
These may include availability
payments, cash subsidies, capital
grants, minimum trafficking or
revenue guarantees and minimum
off-take or capacity payments and

purchase guarantees;

b) Contributions in-kind, including

asset transfers and land usage rights:

¢) Payment securities,

guarantees,
undertaking or binding letters of
comfort;

d) Guarantees for the performance of

obligations of the Contracting Authority

under the Project Agreement,
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4/ The economic support to be granted in
accordance with sub-article 3 of this
Article shall be provided in the Project
Agreement.

48. Ownership of Assets

Without prejudice to relevant laws, the
Project Agreement shall specify, as
appropriate, which assets are or shall be
public property and which assets are or
shall be the private property of the Private
Party.
49. Acquisition of Rights related to_the
Project Site
1/ The Contracting Authority or other
Public Entity under the terms of the law
and the Public Private Partnership
Agreement shall make available to the
Private Party or, as appropriate, shall
assist the Private Party in obtaining
such rights related to the project site,
including title thereto, as may be
necessary for the implementation of the
project.

2/ Any compulsory acquisition of land

page 10273
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50. ()EEI"R“DI’I of Infrastructure

51

|/ The Project Agreements shall set forth.
as appropriate, the extent of the Private
Party's obligations to ensure:

a) The modification of the service so as

to meet the demand for the service;

b) The continuity of the service;

¢) The provision of the service under
essentially the same conditions for

all users; and
d) The non-discriminatory access of
other service prov iders to any public
infrastructure network operated by
the Private Party.

2/ The Private Party shall have the right to
issue and enforce rules governing the
use of the facility, subject to the

approval of the Contracting Authority

or any other authorized Public Entity.

Performance Guarantee

|/ The Project Agreements may specify
security to be provided by the Private
Party to guarantee the performance of
any of its obligations under the Project

Agreements.

2/ If such security is required, the Project

Agreements shall also set forth:

a. the requirements with respect {0 the
issuer and the nature, form, amount
and other principal terms and

conditions of the required security:

and

b. The amount and the details of the
ways the security is to be submitted

or forfeited as the case may be.
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52, Security Interests
1/ Subject to any restriction that may be

contained in the Project Agreements, the

Private Party has the right to create

security interesis over any of ils assets,

rights or interests, including those relating

1o the infrastructure project, as required 10

secure any financing needed for the

project, including, in particular, the
following:

a) Security  over movable or

immovable property owned by the
Private Party or its interests in
project assets:

b) A pledge of the proceeds of, and
receivables owed to the Private
Party for, the use of the facility or
the service it provides.

2/ The shareholders of the Private Party
shall have the right to pledge or creaie
any other security interest in their
shares in the Private Party.

3/ No secunty under Sub-Artlcle(l) of thls.
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54. Assignment of the Project Agreements

Except as otherwise provided in Arlicle
(52) and (57) of this Proclamation. the
rights and obligations of the Private Py
under the project agreements may not he
assigned to third parties without written

consent of the Contracting Authority.

/ The Project Agreement shall set forth the

conditions under which the Contracting
Authority shall give its consent to an
assignment ol 8 rights and obligations
of the Private Party under the Project
Agreement, including the acceptance by
the new Private Party of all obligations
there under and evidence of the new
Private Party's technical and financial
capability as necessary for providing the

service.

55. Compensation for Specific Changes in

Legislation
The Project Agreements may set forth the

extent to which the Private Party or the

Contracting

Authority is  entitled 1o

compensation in the event that the costs of the

Private Party's performance of its obligations

under the Project Agreements has substantially

increased or decreased, or that the value that the

Private Party receives for such performance has

substantially diminished or

increased, as

compared with the costs and the value of

performance originally foreseen, as a result of

changes in legislation or regulations specifically

applicable to the Infrastructure Facility or the

.services it provides.

Takeover of an Infrastructure Project

by the Contracting Authority

1/ Under the circumstances set forth in the

Public Private Partnership Agreement, ¢
Contracting Authority has the right ©
temporarily take over the operation of %
facility for the purpose of ensuring s

Page 1027
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effective and uninterrupted delivery of
the service in the event of serious failure
by the Private Party 10 perform its
obligations and to rectify the breach

_ within a reasonable period of time after

having been given notice by the

Contracting Authority to do so.

2/ In the event that a Contracting

Authority elects to take over a project

under Sub-Article (1) of this Article,

the Contracting Authority:

a) shall collect and pay any revenues
that are subject to lien to satisfy

any obligation;

b) may develop and operate the project,
impose user levies and comply with

any service contract existing; and

¢) may solicit proposals, as appropriate,
for the construction, maintenance or
‘operation of the project.
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60.

61.

. Compensation upon Termination of the

Project Agreements

The Project Agreement shall stipulate how

compensation due to either party js

calculated in the event of termination of
the Project Agreement, and where
appropriate. for compensation for the fair
value of works performed under the
Project Agreement,.costs incurred or losses
sustained by cither party, including, as

appropriate, lost profits.

Governing Law

The Project Agreements are governed by

the laws of the Federal Democratic
Republic of Ethiopia.
Disputes  beiween the Contracting

Authority and the Private Party

I7-Any disputes between the Contracting
Authority and the Private Party shall be
sertled through the dispute settlement
mechanism agreed by the parties in the

Project Agreement.

2/ Notwithstanding any contrary provision

in any existing law, the _Project

Agreements may provide for settlement

of disputes through arbitration or any

other forms of alternative dispute

resofdtion mechanism.

62. Disputes involvin _Customers or Users a4

of the Inf rastructure ’
Where the Private Party provide services 0

the public Or-'?d'pér'at_cs Infrastructure F

~poge 10278
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